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IN THE COURT OF QUZEN'S BENCH (F ALBERTR
JUDIGIAL DISTRICT OF CALGARY
BETWEEN : '
CITY OF CALGARY
Plainéiff/Applicant
~ and -
MUNICIPAL GOVERNMENT BOBRD, GASPAR SZENTER HOLDINGS,
GRANADA APARTMENTS, CALGARY CHINATOWN DEVELOPMENT
FOUNDATIOK, MP HOLDINGS, RANDAL HOUSE,
106836 DEVELOPMENTS & DORSETT SQUARE APARTM.; REP.
RICKARD REALTY ADVISORS and WILSON LAYCRAPT 'E
' Defendants/Respondents
REASONS FOé JUDGMENT OF THE- HONOURABLE
MADAM JUSTICE MNATION
THE COURT: All right, I heard this
application on October 25th and I told you T would
be giving an oral decision today. I am doing.it on.-
the bagis so you can get the decision, kaow the |
result. If any of you are ordering a transcript, I
will just let you know that I am going to review the
right to just review in terms of wordage, but not
content obviously and I have to apologize, but I
will have to read into the record certain

legislative provisions this morning because
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otherwige the typist will not pick them up.

This judicial review velates to a decision of

" the Municipal Covernment Board labelled 127/08. The

City of Calgary asks that this court review that -
decigion, which directs that the assessment review

board hear an appeal filed on behalf of geven roll

nunbars.

Briefly outlining the facts, the facts are best g .
set out in datailron pages four and five of:the
M-G-B Order 127/06.> In a very summary form,
taxation notices were sent out, complaints were
filed by a group of tax payers and notices of
hearings before the assessment review board, which I
will refer to as the A-R-B, iggued. The contenti&ﬁs
jssue is around whether the tax payers filed their
issue statements by the deadline and the effect of
this and whether the A-R-B wae correct in deciding
at the BApril 15th jurisdictional hearing, . that the
applicants did not have a right to have their
appeals heaxd. As a fesult of an. appeal of the
A.R-B decision to the M-G-B, decision 127/06 allowed
the tax payers a right to a hearing. '

Now, talking about the standard of review, the
first issue that wust be decided at any -- in any
judicial review, is the standard of review, The
Pushpanafhan case sets out the four factors that

must be considered, deciding the appropriate level
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wf review, The lavel of reviaw ranges Fuow paitantly
unrsascieble ac one end of the spectrum to
corredtn&%g at the othar. The factore as they
ralatce to the mectiong in this act spécifically
dealing with property asssgsment and the M-G-A Act
have all been extensively gxémiﬁed at ‘the Queen’s
Bench level, noticeably by Ross, J. in the Boardwalk
Relt case; Brooker, J. in tha Calgary-vf Nb;thland-
case; and Park, J. in the City of Calgary v. M-G-B
and Louls Chow case; and at the Court of Appeal
1e§e1 in the Alliance Pipeline case. I am not goi é
to repeat many of the tﬁings that were said about ;
that analysis, but I am going to go briefly through
the analysis locking at each of ths four factors.:
Firgt the presence of a privative clause. |
Section 506 of the act indicates that there is no
appeal. This is a weak privative clause indicating
modarate deference. Two, expertise. The M-G-B has
expertige in the area of property.assessment'and
appeals. BAs aptly pointed out in both the Telus and
Calgary v. Northland case, the M-G-B has to |
administer the statutory scheme. This would accord
deference from the mid to higher end of the
gpectrum. In this case wheré the issue revolves
around compliance with statutory rules, I concur
with Ross, J. in the Boardwalk Réit discugsion where

she indicated that issues related to the loss of
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_ circumstances of this case. Sowme factual

4

vighte, with attendant, concerns about fairness and
notidé axe famil;ar igsues to the court:_ Tz, this
would auﬁgest moderate defevence to the boaxd.

Three, the purposa of legislation. The purpose of _ 2

‘the Municipal Government Act is to supervisge the

scheme for the failr and equitablé assessment of

Alberta real property for taxation. This does

involve a balancing betwegn different .constituents; K ;
the government, the propérty owner and the bublic,
Here the questions deals not only with statutory
interpretation, but also how the scheme is
administered, for example the clerks run the A-R-B
process on a day-to-day basis, where deadlines are
missed, notices sent out and notices of hearings N
get. This would suggest a need for a higher

deference to the board’s decigion. Four, for the

‘nature of the problem. The problem is one of the

interpretation of a regulation and the jurisdiction

of the A-R-B and the M-G-B as applied to the fact

determinations are necessarY'in relation to the
second guestion. This is largely an interpretation
of the iaw and its application to the facts, which
ie a question of mixed law and fact, wihich indicates
a moderate deference.

Looking at these factors, my conclusion as to

the standard of review is that a pragmatic and
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fanctional auplyais would support the standsyd of

- reasonableness in the review. ‘This balances a lock

at the wealk privative ¢lause and the board’s
expertise as suggesting a less to modérate dagres
daference; the purposs of the legislation, a higher
level of deference: and the nature of the gquestion,
a moderate degree of deference.

Now, talking about the standard of
reasonableness. This suggests that when the
standard of reagonableness is applied, the court
must consider whether the reagons of the tribunal
stand up to a somewhat probing examination. It is
not what the court looking at the facts thinks the
correct decision would be, but rather whether, after
a probing examiﬁation, there is no lina of analyéis
within the given reasons that could reasonably lead
the tribunal from the evidence bafors it to the
conclusion so that the court should interfere.

S0, then looking at the first guestion and I
have defined it as this, does tﬁe Municipal
Government Board have jurisdiction to hear an appsal
from a decision of the clerk of the assessment

review board. The complainants filed their

complaints with the A-R-B on January 18th and

hearing notices for an April 25th hearing were sent
by the A-R-B on March 4th. The hearing notices

iandicated that the deadline for issue gtatements was
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Cppril 4th. On April 7th, the A-R-B sent a letter to

the applicants indicating that the issue statements
had not been filed in accordance with 5ect1on 3{3)
of the A-C-A-R and that a requesL For a
jurisdictional hearing must be submltted by April
21st. The cowplainants sought a juriaaictional
hearing, which took place before the A-R-B on April
15th. The only reasons provided by the A-R-B come
in the foxrm of its notice of decision_dated“May ¢,
which states, “Assessment complaint denied. No
jurisdiction.” It appears the A-R-B concluded tha :
becauge the clerk had concluded that the ;
complainants had not complied with Section 3(3) qf'
the A-C-A-R, it did not have jurlsdlction to hear
the matter. The relevant portiocns of Section 3 of

the A-C-A-R provide,

v3(1) If a complaint is to be heard
by an assessment review boérd, the
coﬁplainant nust

(a) file the complaint in accordance
with the aAct...

(c) file an issue statement with the
clerk of the asmzessment review board
and with the assessor of the
municipality at least 21 days before

the hearing date of the complaint.”
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Saciion 3(3) states,

wif the clerk of the azsessmant
raview boaxrd éends-a notice of
hearing to a conplainant on a daté
that is less than 45 days before the
hearing date, the complainant is not
required to comply with

gubsection (1) (a).”
Section 3(4) reads, -

"Subject to subsection (3), if a
complainant does not comply with
gubsection {;), the complaint is
invalid and the assessment veview'
board must not hear the matter.and
the clerk of the assesswment review
board must so notify the

complainant.”
Section 3(5) states,
“i1f a complainant who files an issve

gtatement does not comply with

gubsection (2), the clerk of the
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assspsment review board may refuse to

file the issve shatement.”

And Section 3(6) is,

“A complainant may appeal a vefusal
under subsection (5) to an assessment
review board within 14 days of being

notified of the refusal.”

Also relevant is Section 10 of the A-C-A-R, an

assessment review board has the authority to abyidge
or expand the time periods set out in Section 3 and

Section 10(1) reads,

“An assessment review anrd hay at
any tite, by_w;itten order, abridge
or expand the tihe gpecified in
gections 3 (1) {¢) and 4(1), (2) and
{3) for the doing of anything
described in those sections in

rezpect of a complaint.”

Section 10(2},

“The Municipal Governwent Board may,

by written order, abridge ox expand
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the time gpacifisd in assction 9(2)
for the doing of =nytlhing describsd
by that secticn in ressect of an

appesl.”

There are thres other relzvant pfévisions of
the M-G-3 and they'are as follows. Baction-470(1)
reads, "“The decision of an aésessment-réview board
may be appealed to the Municipal Goverﬂmentvzoardr"
Section 488(1) reads, "The Board has jurisdiction”,
and the relevant subsectioﬁ is (c),_“to heay appealé
from decisions of aszessment review boards”. And
499 (1) states, “On concluding a hearing, the Boaxd
may make any of the following decisions”, the
relevant ﬁortion is (d), “make any decision thatrﬁhe
aggegenant review board could have made, if the
hearing relates to the decision of an assassment
review board”.

The City contendsz that the M-G-B did not have
jurigdiction to hear the appeal because the clerk’s.’
determination that a cowplaint is invalid under
Section 3({4) of the A-C-A-R is not a decision of the
A-R-B. What is problematic about this assertion is
that the A-R-B did hold a jurisdictional hearing on
April 15th and issued a deciéion dated May 4.

Taking the May 4th decision together with the City’s

submisgions, a more accurate description of the
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city’s position ig that neither the A-R-B nor the
M-G-B have jurisdiction to hear an appeal from the
decision of the alerk pursuant to Section 3(4) of
A-C-2-R and that the A-R-B's deﬁision'dated May 4th
wag correct. in any event, the key to the City's
argument is that the decision of the clerk that the
complaints were invalid is not a decision of the
A-R-B that can be appealed either to thé A-R-B
jurisdictional panel or from there to the M:G-B.
The City submite that Section 3(4) of A-C-A-R was
designed to allow the A-R-B to deal with ths
enormous volume of complaints reéeived each year-aﬁd
allows for efficiency in the system by processing
late complaints. Taking that as the purpose of tﬁé
legislative scheme, the City submits that'the onif
conclusion consistent with this purpose is that
where the requivements of Section 3(3) are not met
by the complainant and the clerk ekercises authority
to declare the complaint invalid under Section 3{4),
the matter cannot be hegrd by the A-R~B. There is, .
therefore, no hearing and there is, therefore, no
decision of the A-R-B to be appealed to the M-G-B.
The City further contends thaﬁ on the plain wording
of Section 10 of A-C-A-ﬁ, it is only the A-R-B that
has jurisdiction to expand the time specified in
Section 3(1) (¢} ‘because the specific nature -of

Section 3 of A-C-A-R takes precedence over the

-——
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general szzitions in the M-G-a, spscifiaally,

Seciion 4%5(1) (d), which allows the M-3-3 to make
any decision that the azsszsment revisw board could
make if tha hearing relates te the daﬁisian of tho
assessment veview board.

I do not accept the City’s char rastarization of
the purpose of A-C-A-R. Obviously procedural
regulatlons such as those found at Section 3 of
A-C-A-R are intended in part to provide an efflclent
wechaniam for resolving complaints, but the priwary
purpose of sucﬂ legiglation is to provide access to
the tribunal and procedures that accord with natural
justice. Broadly speaking, the purpose of A- C-A R

and the relevant provisions of the M- G-B is to

provide complainants with a hearing. The narrow

purpose of Section 3 of A-C-A-R ig to ensurs that
the A-R-B does not procead with a hearing in the
absence of adequate disclosure. The clerk of the
assessment review board clearly has the power to
declare a complaint invalid, but when that power ig.
exercised, a complainant must have an avenues whereby
that decision can be reviewed or reconsidered.

A similar situation was considered by the
saskatchewan Court of Appeal in Prince Albert (City)
v, Riocan Holdings Ltd. [2004] 8.J. No. 337 (C.A.)
2004. SKCA 7, In that case, the secretary of the

Prince Albert board of revision declined to put a
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tax payar’s appeal before the board bacauss of
deficiencies in the notice of appeal. The
municipality contended that the decision of the
gecretary was not a decision of the béard of -
revision subject to appeal. The Saskatchewan Court

of Appeal disagresd and I quote from paragraph 17,

“The other possible interpretation of
the above mentionad sections cf.ﬁhe
act is that the position of secretary

~ is not a statutory office separate :
from that of the board, and that the - —i
powers given to the secretary by the . -
Act, when exerciged, are acts of the
board. This is logical, as evefything
the secretary is empowéred to do is
done on behalf of the board. This
interpretation is consistent with the
wokds of the relevant sections and
makes the impugned decision subject
to appeal, just as if it were a
decision made by a panel of the

board.”

I agree with that dicta and with the decision of the
M-G-B that the clerk’'s determination that the

ccomplaints were invalid constitutes a decision for
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tha purnposs of Sscblon 470 of the Munioipal
Government Aok, |

The decimion of the M-G-B in this regard vas
not ouly resgonable, it was correct..

I note, howaver, that the board ordex 127/08
went further and set out a procedure Bf which the
A-R-B must consider decigions wade by the clerk of
tﬁe board under A-C-A-R. specifically;'the_M-G-B
held that the appropriate procedurz in the évent‘
that the clerk declares a complaint invalid under
A-C-A-R ig for the c¢clerk to set the nmatter down fc;'
an automatic jurisdictional hearing in evezy case.f
With respect, I do not believe that it was necessarxy

for the M-G-B to set out procedures that the A-R-ﬁ

must follow nor was it within the scope of the

M-G-B’e power under Ssction 470 for it to do go.

The cowplainant’s attempted to appeal the dééision
of the clerk to the A-R-B, which held that it did
not have the jﬁrisdiction to hear the appeallbecause
the comﬁlainants had not complied with Section 3(3) .
of A-C-A-R. In this regard the A-R-B was in error
an& should have considered the appeal with regard to
its discretion to abridge or expand the time period
specified in 3(3). It was an adequate procedure for
the A-R-B to reguire the complainant to apply for a
jurisdictional hearing before the A-R-B where the

b«R-B could be‘given the opportunity to exercise its
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digevetion undar Saction 10 of the A-C-A-R or to
consider the basis for the clerk's detarpination of
invalidicy. fhat procedure is windful both of the
efficient resolution of complaints and the scope of
the powers of the A-R-B. The decision of the M-G-B
to allew the appeai was reasonable on the basis that
A-R-B .erred in concluding it did not have
jurisdiction to hear the appeal from the decision of
the clerk, pbut the portion of the M-G-B's décision
that allows or that purports to dictate procedure to
the A-R-B does not suxvive review on the |
reasonableness standard as the M-G-B does not

posgess the statutory authority to dictate proceduxa

to the A-R-B.

The Cityifurther gsubmites that the ﬁ-G-B does
not have jurisdiction to wake an order to extend the
time period set out in Section 3(3) pursuant to
Section 10 of the A-é-A~R. The City points out that
under Section 10(2) of A-C-A-R, the M-G-B may
abridge or expand the time gpecified in Section 9(2})-
of A-C-A-R, but the M-G-B is not included in
Secﬁion 10, which grants the A-R-B the discretion to
extend the time periods set out in Section 3(3).

The City submits that the powers extended to the
A-R-B under Section 10(1) are specific and limited
to the A-R-B:and take precedence over the more

general provisions of the M-G-A, gpecifically
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Bactinn 499 (1) {), which peraits ths M-0«B Lo waks
any decigicn the A-R-B could have wadz. -

In wy view; the City’s submigaion iz not
conglstenit with the statubory schens és a whole,
which envigions a two tierved dscieion~making'
process. The M-G-B is a specialized Eribunal with
conaiderable expertise. I agree with the M-G-B that
the two tiered appeal system is apparehf in
Section 470{1), Section 488(1) (¢) and |
Section 499(1)(d) of the M-G-A and there is no
spacified limitation on the types of decisions that
the M-G~B wmay make. All deéiéiong of the A-R-B are
gubject to review by tha M-G-B and it is c¢lear from
the language of Section 499(1)(d) that the M-C-B ﬁay'
tiake any decision without limitation that the 5-R-B
may have made. This includes the decision undax
Section 10 of A-C-A-R to extend the time iimits
impossd by Section 3(3).

Now, going to the sscond igsue, did the
Municipal Goverament Board err in determining that
the A-R-B notices were not issued in sufficient time
for the applicants to comply with Sectiom 3(1) (e} of
A-C-A-R. The M-G-B concluded that the issue
statements were not required because notice of the
A-R-B hearing was not received within 45 days of the
hearing date. The M-G-B relied on Section 23(1) (a)

and Section 23(1) (b) of the Interpretation Act, RSA
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2000, ¢. I-8 which provides that servics im prasuned
to be effective seven days Erom the date of wailing,
if the document was méiled in Alberta to an addrassg
in Alberta or 14 days if the document-is mailed to |
an address outside of Alberta. The board furthex
interpreted section 22(3) of the Act to mean that
the date the notice is wailed as wall as the date of
the hearing is not_to.be included in thé computation
of time. Applying Section 22(3), the board
concluded that all of the notices, but in particula
the notiée in respect of the Stern property, were
not served within the time period by Section 3(1) (¢)
of A-C-A-R. The notices were‘dated March 4, the,b
hearing was scheduled for April 25th.: Not counting
March 4th and April 25th, ;he board concluded that
the A-R-B gave only 44 days notice of the hearing
and no lssue statement was reguired. The City
submite that the board erred in apply Section 22(3)
of the Interpretation Act and that the appliéable
section of the act ig Section 22(7), which provides-
that if an enactment provides that anything is to be
done within a time from after, from, of or before a
gpecified date, the time does not include that date.
The City contends that applying Section 22(7) alone,
the computation of time means that March 4th is not
included, but April 25th is and 45 dayé notice were

given.
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“"A decision will be unreascnable only if there is no
line of analyeis within the given reascns that could

reagonably lead the tribunal from the evidence

before it to the conclusion at which it arrived.”

Iacobuzei, J. held at paragraph 47 that tha decision
wust stand up to, “a somewhat probing examination.” .
The M-G-B appears to have concluded that the .
language utilized in Section 3(3) of A-C-A-R, whicﬁ
provides that if ﬁhe clerk sendﬁ the notics to a.
complainant on a date that ig less than 45 days
before the hearing date, an issus statement will wuot
be required, was sufficient to bring it within ths
application of Section 22(3) of the Interpretation
Act, which applies to enactments that reaference
clear days or uses the language “at least” or "not
lese than” a nuwber of days between to events. The-
submigsion by the City in this regard ig not without
merit. It is possible that Section 3(3) of A-C-A-R
is better described as an enactment providing that
something is to be done within a time after, of or
before a specified as per Section 22(7) of the

Interpretation Act. But the appropriate test on

judicial review on a standard of reasonableness is
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whether there ig ro lime of analysiz that cuuld have
lsad the tribunal_from thae svidence befgre it to the
conelusion at which it arrived. The M~G-B is
entitled to sona deference and it is cleaxr from the
veasons of the M-G-B that it engaged in a thorough
congideration of this issue. The M-G-é concluded
that the usge of the worde “less than 45 days before
the hearing” was sufficient to bring thé enactment
within the scope of Sectlon 22(3). This is not an

unreagonable interpretation as there is a line of

analysis that could reasonably have brought the M-G;

B to this result.

So, for the foregoing reasous, the appli:atigg
for judicial revieﬁ of M-G-B order 127/06 is denie&,
As all parties have agreed, if the result of this
jud}cial review was that the.owners had a right to
have théir appeal heard, the hearing shall be bafore
the M-G-B as opposed to the A-R-B and so I direct
that, that is the case. .

g0, that is my decision. I apologize for
having to read all that datail into the record, but
as T indicated when I heard this, you will gst your
decision much faster than if it has to be done in
writing. So, I trust that is clear to you and it
gives the respondents, 1 guess, ghe result they -
wanted. It does give some clarification to the City

of certain procedural aspects at least that they
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M3. GOSCELIN: Thank you, My Lady.
MP, LAVIRAFT: My Lady, with respent .To

eoses, Y'u obviously substinuting fox M. Lud#ig
herz, Ha adviges me that the normal practice with
the Ciey is for the parties to come up-with a
reasoénable solution. Could we leave it that costs

may be spoken to if the lawyers aven’'t able to work

it out?
THE COURT: _ That is all right?
MS. GOSSELIN: _ That'e agresable with the !
City, yss. _ i
THE COURT» all right, and that is f;nQ{

You can come back and speak to me if you are not

akle to dscide ths costs.

MS., CGOSSELIN: - Thank you.

THE COURT: Thank you.

PROCEEDINGS CONCLUDED
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Delivered orally in tha Court of Ouesn’'s Beuch,

Courthouge, Calgary, Alberta, on the 19th day of

November, 2007,

L. Gosselin, Ms.

For the Plaintiff/Applicant

J. Laycraft, Esqg.

For the Defendants/Respondents

L,. Jahsen

Court Clerk

dalb

Date Decewmber 20, 2007

Certificate of Record

I, Lesley Jensen, certify that this recording is a
record of the oral evidence of the proceedings in
the Court of Queen’s Bench, held in courtroom 1503,

at Calgary, Alberta, and I was in charge of the

gsound-recording machine.



